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FAILURE OF INDEMNITY COMPANY TO 
DEAL FAIRLY WITH INDEMNITEE. 





We considered in 78 Cent. L. J. 181, the 
question of liability of an indemnity com- 
pany to pay interest and costs exceeding 
maximum sum in its policy, where it had 
taken charge of a case, in which a verdict 
and judgment for that sum was rendered 
and on appeal by the company the case was 
affirmed by the higher court. Now we find 
reported by New York Law Journal a case 
decided by New York Court of Appeals, 
in which an indemnity company after tak- 
ing charge of a defense abandoned the fight 
upon a verdict being rendered for four times 
the amount in which it indemnified an as- 
sured. He prosecuted his appeal to a re- 
versal of this judgment when the suit 
against him was dismissed. 
Maryland Casualty Co. 


Brassil v. 


The assured sued the company for its 
expenditures in prosecuting its appeal, and 
the Court of Appeals holds it entitled to re- 
cover on the theory of good faith on the 
part of the company compelling it not to 
leave assured in a situation, where its of- 
fer to pay to him the $1,500 it had in- 
sured him for, would make him stand 
loser for three times that sum. 

The situation in this case showed that 
after assured had been sued, the. plaintiffs 
offered to settle for $1,500 and it referred 
this offer to the company. It declined be- 
cause it considered the sum named exces- 
sive, and elected to defend. Qn the trial 
there was judgment for $6,000, The com- 
pany then wrote assured that it did not con- 


sider an appeal would be advantageous, but 


would comply with its contract if assured 
would satisfy the judgment against him. 
The assured wrote the company that, inas- 
much as it had refused the offer of com- 
promise of $1,500 and through its conduct 
had inflicted a much greater liability upon 





him, he would take an appeal and hold the 
company for whatever it had to pay. 

The Court of-Appeals says: ‘The mere 
statement of this unique situation indicates 
that the true measure of the rights of the 
plaintiff on the one hand and of the obliga- 
tions of the defendant on the other, is not. 
to be found in the letter of the contract of 
insurance. . That contract, by its very 
terms, was designed to exclude any such 
liability. But there is a contractural obli- 
gation of universal force which underlies 
all written agreements. It is the obliga- 
tion of good faith in carrying out what is 
written. ‘The defendant’s failure to ob- 
serve this requirement of the contract in 
suit is the thing upon which its liability 
may safely be predicated.” 

Also the court says: ‘‘Without attempt- 
ing to further characterize the defendant’s 
position, it is enough to say that it would 
be a reproach to the law if there were no 
remedy for so obvious a wrong as was in- 
flicted on this plaintiff. His rights, as we 
have said, go deeper than the mere sur- 
face of the contract written for him by 
the defendant.” 

We asked in the editorial supra, why, if 
election to defend was made in a case, the 
indemnitor should not be responsible for 
whatever judgment was rendered in the 
case and we now repeat that inquiry in 
view of this New York case. The principle 
of liability is that the company “having 
thus effectually tied the plaintiff hand 
and foot,” so that if it realize on its pol- 
icy at all, it must subordinate its own 
view to it, then an election to fight should 
carry with it all the consequences 
thereof. 

In this case the expense of an appeal 
went beyond the liability the company was 
under to indemnitee, and it naturally con- 
cluded it would not incur further ex- 
pense on a chance to get rid of its 
part of the burden. resting on_ plaintiff. 
sut the court said it could not stop 
at this point. It must carry its fight: 
through whether it was to its interest so to 
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do or not. It had in its keeping not a part 
of the case, but the whole case. Though 
plaintiff had three times as much at stake 
as the indemnitor, yet it had no voice in the 
course to be taken in pushing the appeal. 
The terms o: the surrender show that there 
was to be an indivisible defense and indem- 
nitor entered upon it. 


We have always thought that a contract 
like that presented by these companies of 
giving to indemnitor sole control of a claim 
against an assured, where the claim ex- 
ceeded the maximum of indemnity, was 
not an easy contract to write so as to op- 
erate fairly for both parties, if the indem- 
nitor really assumed charge. The indem- 
nitor in such case could not be supposed 
to have a greater interest than his own 
protection, and, if it elected to go to trial, 
when indemnitee preferred to settle, it 
ought to stand the hazard of its choice. 

Suppose, for example, in the New York 
case, that the claimant ha offered to settle 
for $2,500 and assured had expressed its 
willingness to pay the $1,000 excess and 
the company had refused, ought not the 
company to be bound for the $6,000 judg- 
ment, had it been affirmed, less the $1,000 
the assured was willing to pay? 

These contracts leave the whole matter 
of negotiation between claimant and the 
company, But suppose claimant were to 
say, “I will not deal with the company. It 
owes me nothing and I will not allow it to 
come into the matter between me and as- 
sured,” why would not assured have the 
right, any stipulation in its contract not- 
withstanding, to take up the negotiations 
and settle the matter? He would be look- 
ing after his interests over and above the 
maximum of liability he is insured 
against, and the stipulations in the pol- 
icy are based on the idea that the claim- 
ant will recognize the indemnitor in the 
matter. The parties to the policy cannot, 
if, they would, bind claimants against as- 
sured and indemnitor acts but as an 
agent of indemnitee in dealing with 
claimants. ° 





‘The trouble with these contracts is that, 
notwithstanding that they cover only part 
of a claim, they are drawn to control the 
whole of it, and indemnitors assume that 
they bind themselves in attempting to man- 
age the whole claim in no way beyond the 
part of their written obligation. There is 
nothing in the contract, by way of intend- 
ment, for the court to give to indemnitors 


any assistance. 








NOTES OF IMPORTANT DECISIONS. 


DEATH—PRESUMPTION OF CARE FROM 
INSTINCT OF SELF-PRESERVATION.—We 
discussed in 77 Cent. L. J. 331, the rule of “In- 
stinct of Self-Preservation as Affording Pre 
sumption of Due Care” in cases where there 
were no eyewitnesses to an accident causing 
death, finding the rule variant on this subject. 
In Illinois the rule is that some evidence must 
be adduced to fortify the presumption of the 
exercise of due care, though it need not be con- 
nected with the occurrence of the accident. 
Newell v. Cleveland C. C. & St. L. Ry. Co., 104 
N. E. 224. 

The court said: “A plaintiff is not permitted, 
in cases where there are no eyewitnesses to 
merely prove the accident which resulted in 
death and then rely upon the instinct of self- 
preservation common to all men to establish 
the exercise of due care and caution on the 
part of deceased. It is incumbent upon the 
plaintiff in such a case to prove the habits of 
the deceased as to sobriety, as to prudence and 
the exercise of care and caution in the or- 
dinary affairs of life, and as to any other par- 
ticular that would tend to throw light upon 
the question of whether, at the time of the 
fatality, he was likely to have been in the 
exercise of ordjnary care. In the absence of 
any proo: whatever which would tend to show 
that the deceased was in the exercise of ordi- 
nary care for his own safety, the defendant 
in error was not entitled to recover.” 

The instinct of self-preservation appears to 
us to be a better basis for a presumption of 
due care than does this kind of testimony. 
This gets the jury into a field of speculation 
wider than the instinct left for them to con- 
sider, without any such vague testimony to 
support it. The presumption has some force 
in the Illinois court, and how much or how 
little in the way of supporting testimony will 
carry a case to a jury must give a court seri 
ous pause. The instinct is universal—existing 
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as well with the heedless as with the careful’ 
and the latter may sin against it as well as the 
former and the former might regard it when 
the latter might be oblivious.. 


MUNICIPAL CORPORATIONS — BILL 
BOARDS AS STRUCTURES WITHIN A FIRE 
LIMITS ORDINANCE.—The. Appellate Divi- 
sion of New York Supreme Court has recently 
held that a provision of New York City Build- 
ing code prohibiting the erection of frame or 
wood structures within the “fire limits” of the 
city and limiting the height of fences, signs 
and bill boards and prescribing the materials 
to be used therein are reasonable and valid 
exercises of police power. People, ex, rel., 
Van Buren & N. Y. Bill Posting Co. v. Miller, 
50 N. Y. L. Journal 2837. 

The court reviews many cases regarding 
the exercise of the police power in respect of 
houses within the fire limits of cities and 
construing the word “structures” as embrac- 
ing bill boards. The power to impose reg- 
ulations regarding houses seems too plain to 
admit of any discussion and so far as the 
height of bill boards are concerned. When an 
ordinance goes further and, under guise of 
fire protection, attempts to prescribe the kind 
of material of wh.ch bill boards, fences and 
signs shall be composed, it is not altogether 
clear, that there exists a substantial basis for 
classification, as against the constitutional 
right of an owner of property to use same, 
provided it menaces in no way other property. 

This ordinance seems to us to be a thinly 
disguised attempt to prohibit bill boards as 
unsightly structures and the effort to place 
them upon the same plane as dangerous build- 
ings to rest upon no merit in fact. There 
seems . very ,little danger of a conflagration 
arising out of a bill board or a fence or a 
sign burning—so very improbable a danger as 
to be esteemed greatly negligible. 


GUARDIAN AND WARD—LIMITATION ON 
APPOINTMENT BY PROBATE COURT.—In 
Missouri a statute provides that “a minor shall 
not be committed to the guardianship of a 
person of religious persuasion different from 
that of the parents, or of the surviving parent 
of the minor, if another suitable person can be 
procured, unless the minor, being of proper age, 
should so choose.” This clause came before the 
Supreme Court in the case of a minor having 
been committed to the guardianship of a person 
of different religion, where both parents were 
dead, and the court held, that the statute re- 
ferred to cases only where one or both of the 
parents were still living. State v. Bird, 162 S. 
W. 119. ; , 





The court reasons that it is difficult to see 
“how the state could be interested in perpetuat- 
ing the same religious views from one gener- 
ation to another,” but looks with equal favor 
on all forms of religious worship and is deeply 
interested in the education and moral training 
of its children. Upon being referred to some 
New York case where a different view had been 
taken it spoke of “the temerity” of courts in en- 
forcing such a rule. 


The court seems to us to have failed to grasp 
the intent of the statute it construes. The very 
fact that the state does look with impartial 
eye on various religions shows that it is will- 
ing, that the presumed choice of a pdrent dy- 
ing, we will say, intestate, shall be respected, 
knowing that if that parent were alive it might 
grieve him sorely were his child induced to 
ignore the religion it had been taught. The 
opinion deals with the state’s indisposition to 
“perpetuate the same religious views from gen- 
eration to generation” as a reason for denying 
to. an orphan child what the statute attempts 
to secure to it, for it seems to us absurd for 
the court to construe that statute as not apply- 
ing to all children for whom a guardian is to 
be appointed. There is the same presumption 
of choice by a parent in the one case as in the 
other and there is the further reason, that a 
child should be encouraged along the line of 
religious belief its parents held, if it is to have 
a genuine love of religion and morality. The 
state will take notice that a child should be 
taught to reverence its parents and this may 
more successfully be inculcated if the code of 
conduct they followed is praised, rather than 
depreciated, after they are gone. Furthermore, 
the probate court should not be allowed to be- 
come the arena for proselyting efforts when a 
child has lost its parents. 


BANKRUPTCY—EXCEPTION FROM DIS- 
CHARGE FROM LIABILITY FOR WILLFUL 
AND MALICIOUS INJURY TO THE PROP- 
ERTY OF ANOTHER.—The New York Court 
of Appeals holds that as the members of a 
firm are civilly liable for torts committed by 
any member in the course of business, thus if 
the tort committed by one member amounts 
to willful and malicious injury to the prop- 
erty of another, all of the members of a bank- 
rupt partnership, though some do not partici- 
pate in the tort, are denied exemption from 
discharge against such liability. Kavanaugh 
v. McIntyre, 104 N. E. 135. 

These exceptions seem aimed at specific acts 
by a bankrupt and to imply personal participa- 
tion, not merely, legal accountability. In this 
holding the New York court makes a deriva- 


‘ tive general liability cover the case. The bank- 
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rupt act was stating that whoever committed 
a willful and malicious injury to another’s 
property should not be entitled in bankruptcy 
proceedings to discharge therefrom, but it does 
not state, that if he is in an association that 
works out a liability under state policy against 
his associates, that they also may be deemed 
willful and malicious wrongdoers. It is un- 
necessary for state policy to do anything more 
than say there is a joint and several liability. 
It need not discriminate in particularizing the 
fault betwen associates. 

Furthermore, it seems to us, that, while 
federal law has the right to visit an exception 
of this kind upon an offender, it must not be 
thought to be endeavoring to attach to deriva- 
tive liability under state law a policy of its 
own, that is to say, that intent by a member 
of a partnership shall go over to other mem- 
bers of the partnership who are constructively 
liable for his acts. If it does, it will have to 
follow state statutes in all of their windings 
in a question of this kind. 








SHALL EACH CASE BE DECIDED BY 
THE APPELLATE COURT BEFORE 
AN OPINION IS WRITTEN THERE- 
IN? 


We are indebted to one of the judges of 
the Supreme Court of Alabama for a copy 
of a memorial presented to the court sev- 
eral months ago by a committee of the Ala- 
bama Bar Association on the subject of 
this article. 


Our own views on this subject have been 
heretofore expressed editorially in the is- 
sue cited in the note hereto. 

We reproduce the Memorial referred to 
in its entirety believing that it will interest 
the bench and bar in every state and serve 
to call attention to the reason why some of 
our appellate decisions are so hopelessly in 
conflict, and therefore, so unsatisfactory. 

The memorial is as follows: 

To the Honorable Chief Justice and Asso- 
ciate Justices of the Supreme Court 
of Alabama: 

We come at the behest of the State Bar 
Association to give respectful expression to 
its view that great good will be accom- 


(1) 75 Cent. L. J. 87. 





plished by this court deciding each case 
submitted to it, before any Justice knows 
who is to write the opinion. At the last 
meeting of the Association its President in 
his annual address gave fitting expres- 
sion to the profession’s appreciation of the 
new order of procedure and rules adopted 
by your honors looking to the determina- 
tion of causes upon their merits, unem- 
barassed by hampering niceties of proced- 
ure. His discussion disclosed ample his- 
torical warrant for the action you have 
taken and made manifest its timeliness. His 
view, which by formal vote, the Associa- 
tion made its own, is thus summarized: 
“The effect will be productive of better 
considered and more accurate decisions; it 


‘will tend to make better lawyers and great- 


er judges.” 

We are commissioned by the only or- 
ganization empowered to speak for the Bar 
of this state to come before you to express 
appreciation for what you have done, and 
to ask that you take one step further in 
the same direction. Our credentials are 
this resolution of unanimous adoption: 

“Whereas, one of the rules recently 
adopted by the Supreme Court embraces 
a step towards the establishing of a sys- 
tem whereunder cases will be considered 
and decided by the court before an opinion 
is written by one of the judges, which is 
the only effective method of abolishing the 
‘one judge evil;’ therefore be it 

Resolved, That the aforesaid action by 
the Supreme Court is hereby endorsed, and 
the court hereby earnestly requested to 
adopt, as soon as possible, a procedure 
whereunder every case will be considered 
and decided by the court before it is re- 
ferred to a justice for the preparation of an 
opinion. . 

Resolved, further; That the President of 
this Association do appoint a special com- 
mittee composed of three members to rep- 
resent the Association in presenting this 
matter to the court, and urging the adop- 
tion of the aforesaid procedure.” 

By the new rules you have required the 
appellant to state the facts of his case, 
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which are to be accepted as stated, un- 
less the appellee shows them inaccurate by 
reference to the transcript. You have re- 
quired a statement of the points and au- 
thorities in succinct and unargumentative 
form, and have required that a sufficient 
number of these condensations be supplied 
for each justice to have a separate copy 
before him. The lawyers are thus to agree 
upon the facts, or to narrow their differ- 
ences to the smallest .compass. With the 
facts thus presented and the divergent 
theories of concisely arrayed one 
against the other, will the task of a pre- 
liminary discussion involve greater labor, 
or a larger consumption of time than is re- 
quired by the system of advance opinions 
which now prevails? Is the task of analy- 
sis and differentiation in a give and take of 
general discussion more laborious than the 
existing method of having half-blindly to 
weigh and criticise a legal essay written by 
the one member of the court who has for- 
mulated conclusions from a vantage point 
denied his auditors? The labor involved 
in discussing and deciding the case in coun- 
cil and there working out the general scope 
and purposes of the opinion, and then de- 
legating to one justice the task of voicing 
the court’s announced judgment will, we 
apprehend, be no greater than that required 
under the existing rules of the court. But, 
if there be added labor, if more time be re- 
quired, there is recompense in that the 
whole of the independent character and 
judgment of each justice is brought to the 
decision of each case, and nothing is 
warmed over, or warped by the individual 
idiosyncrasies of mind and temperament 
from which not even judges are immune. 
The results to be attained are worth all the 
labor and all of the time that a thorough 
preliminary consideration may require. 
Among these results are: 


law 


(1) <A return to the confidence-inspir- 
ing position courts long maintained by mak- 
ing their decision the composite product of 
the good and learned men whom the peo- 
ple chose as their chief magistrates. 





It is grounded in human nature to dis- 
trust one man’s judgment in dealing with 
the affairs of another man; hence through- 
cut all our civilization, appellate courts 
have been composed of three or more, and 
juries of twelve men. The kings of old 
had their wise men, and the modern ruler 
summons the cabinet or ministers for coun- 
cil, not merely the head of the department 
to which the matter in hand belongs. 

The existence of reviewing courts is jus- 
tified only by that power which comes from 
a concert of mentalities working each to’ 
complement the other—each to aid the oth- 
er to overcome individual weakness, selfish 
bias and personal peculiarities. _ Where 
one is experienced another is untutored. 
Where one is analytical another is syn- 
thetic. Where one gives perspective an- 
other works out details. The extremes of 
one are disarmed by the contrary extremes 
of the other. There is magic in the cor- 
dial and natural touch of mind and mind. 
There is God-given power in eye to eye 
and voice to voice. 

If it be urged that these are platitudes 
and nothing worth because they all result 
from what follows after the reading of the 
product of the judge who has written the 
case, we say: ‘What follows is not con- 
ference, but criticism.” One is born in a 


spirit of mutual respect and kindliness ; 


the other has, by the unalterable conditions 
of man’s makeup, an element of the un- 
kind. “Let us reason together” is far dif- 
ferent from “let us criticise each other.” 

No man can produce a writing without 
having for it a feeling akin to fatherhood. 
No gentleman finds pleasure in the criti- 
cism of another’s off-spring. Every man 
worth while has in him a quality different 
from that of every other man. This, for 
want of a better name, we call individual- 
ism. And this, his own distinctive quality. 
every man loves. So are we made. This 
individualism is cloistered ‘with a record 
and with it cogitates and reads and writes 
and wrestles, without note of the mental 
processes, doubts and queries which would 
be suggested by associates did they share 
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the task. The product is his and his alone. 
The judge is lost in the advocate and as 
an advocate he enters the consultation room 
with an equipment of information and spe- 
cial research which gives him an undue and 
dangerous advantage over any brother dis- 
inclined to accept a prepared confession of 
faith in the forming of which he had no 
part. The participants in this aftermath 
to special individual labor do not reason 
together. One has reasoned for all. 


(2) Discussion and decision before the 
case is written will avoid the delegation of 
a responsibility which should never be de- 
legated. 

Of all functions with which mankind is 
invested, the judicial function is the most 
utterly destitute of any delegable elements. 
No formal or informal system of referees 
or commissioners is recognized by either 
the spirit or the letter of our constitution. 
One judge has no more right to ask another 
judge to decide even tentatively, for him, 
than he has to substitute an outsider. How 
vital this particular branch of the subject 
is, this court may best appreciate by con- 
sidering the proportion of tentative opin- 
ions which become “endorsed without re- 
course.” When the court makes one mem- 
ber the keeper of its conscience, no matter 
how guardedly or provisionally, it thereby 
commits itself tacitly, in advance, to accord 
to the result a prima facie presumption of 
correctness which makes‘ dissent difficult 
and suggests acquiescence. 

The value of a preliminary discussion, 
in which each contributes of his special 
gifts, and special accomplishments and ex- 
perience, right at the threshold and before 
the writing of any opinion producing well 
nigh ineradicable prepossession—cannot 
be over-estimated. Such discussion would 
tend to a rational and a satisfying, and a 
reassuring decision ; and the opinion would 
not be strained, hesitant, protesting, at- 
tempting to convince the unconvinced. It 
would speak as “one having authority, not 
as a scribe.” It would promulgate a union 
of judgment and precision. 





Opinions so rendered are definite de- 
clarations commanding acceptance as set- 
tled and stable. They do not encourage 
variant judicial utterances, because they 
neither parade nor antagonize individual- 
ism. The judge who in later months or 
years comes to these declarations find few- 
er discordant elements and is less spurred 
to array his originality against another’s 
initiative. 

How can a judge comfort himself with 
the reflection that he is not responsible for 
deciding my case wrong because he did not 
write the opinion, and yet reproach him- 
self bitterly for the injustice done in your 
case because he did write that opinion? 
Did he not vote on both cases, and was not 
his vote in my case as potent as in yours? 
Where is the warrant for gradations in de- 
grees of responsibility among appellate 
judges who vote all one way? 

A wrong decision by the court of very 
last resort is a tragedy. It takes from one 
man that which belongs to him, and de- 
stroys his confidence in the very existence 
of such a thing as justice: It confers up- 
on another that to which he is not entitled, 
and rewards his predatory pursuit, or his 
iniquitous defense, and gives him a taste 
for the forbidden fruits of the pirate and 
the highwayman. Or it may take from a 
citizen his life, leaving upon his name and 
his descendants the brand of eternal in- 
tamy; or, save the life that is rightfully 
forfeited, and vindicate a desecration of 
the sanctuary of justice. Compared with 
the responsibility for bringing about such 
results, all others are light and trivial. Then 
if there is anything in the permanency of 
first impressions; of the advantages of a 
good start; and the supreme importance of 
the correct inclination at first—the time to 
safeguard against error in the appellate 
court is at the outset of the process. The 
cake that receives the first stage of its bak- 
ing in an oven too hot or too cold, is 
marred beyond remedy. The opinion that 
is well started in the wrong direction, is 
rarely righted, and then only after irre- 
parable wrong has been done. 
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(3) The course which it has become 
our duty to suggest to your honors would 
increase the capacity of each judge for pub- 
lic service and enhance the influence of 
the court as a whole. 


The chain is no stronger than its weak- 
est link because each link does its work 
alone. For the same reason a court work- 
ing under the advance assignment method 
is measured by its weakest judge. A court 
which does the team work of advance con- 
sideration supplements the weak with the 
strength of the strong and its measure of 
usefulness may well be that of its strong- 
est judge. The newly elected sooner be- 
come worthy components of a_ worthy 
whole. The training of the judge of long 
experience becomes of greater value to the 
state. 

(4) Decisions in which all participate 
on an equal footing will lighten the burden 
of responsibility upon each justice while 
the responsibility for each decision is in- 
creased. No justice need ever feel more 
responsible than his brethren for any out- 
put of the court. 

The adoption of the rule set forth in the 
resolution of the Bar Association would, 
we believe, give added zest to the work of 
the court and permeate its output with new 
heartiness and vigor; for interest and en- 
thusiasm is the mainspring of all effective 
labor. There is something deadening in 
this advance assignment of records. The 
disposition of one justice to consider the 
cases which are assigned to him as his 
special proteges leads to something like 
comparative indifference to the proteges of 
the other justices. The outcome of it all 
is that the average case gets the thorough 
consideration of only-one man. No case 
has the attention of the attendants provid- 
ed for it by law. If the boys are the spe- 
cial pets of the father, and the girls the 
special favorites of the mother, no child 
enjoys the intense solicitude of the two 
parents, which is its right, and the whole 
brood are semi-orphans. When a justice 
knows that he is not to write in a given 





case, the tendency is towards a rather per- 
functory reading of prosaic briefs. His 
discussion of the opinion when brought be- 
fore him is liable to be likewise perfunc- 
tory, and in such discussion his impres- 
sion of the points rather obscure. The con- 
fidence which the non-writing judge may 
feel in the writer makes him the readier to 
take things for granted, and so lessens his 
interest. To this natural half-interest in 
the product of the solitary hours of an- 
cther we attribute much of the conflict in 
the decisions. We remember what we have 
helped to mould, and are apt to forget that 
to which we have given passive assent. 
There is a difference between fighting a 
battle and reading about it. Much uncer- 
tainty comes from sheer forgetfulness of 
the court’s decisions. The opinions as 
written under the prevailing system are 
confusing because replete with arguments 
attempting to convince, which are not al- 
ways consistent one with the other, and for 
no one of which any responsibility is as- 
sumed. Such opinion suggest the pos- 
sibility of conflicts in principles, and in- 
vite’ experimental litigation. If a general 
discussion should follow close upon the 
study of the record by each judge, with his 
impression vivid, and his interest keen and 
freshly roused, the memory of one judge 
would supply the lapses of another. The 
general rule would be sure to find the ex- 
ception properly declared. The general 
current would be stayed by due emphasis 
of special facts which might escape the no- 
tice of a solitary worker. When one “Ho- 
mer nods” another ought to be alert. If 
each justice takes a spirited, rather than a 
passive, part in a decision, his impression 
of the court’s attitude will linger longer 
and more distinctly, and the concise opinion 
which would emanate from discussion 
would be remembered long after one less 
connected and more heavily laden with ar- 
gument would be forgotten. 

(5) We think that the number and 
length of opinions would be decreased by 
the adoption of this suggestion of the Ba 
Association. 
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Opinions and sometimes long ones, are 
now written only to reiterate well settled 
principles. Such opinions usually are 
written for the purpose of calling the at- 
tention of fellow judges and of the profes- 
sion to the thoroughness of the writer’s re- 
search and the invulnerable strength of 
the conclusions in which he asks his breth- 
ren to concur—all unnecessary had the 
line of controlling decisions been consid- 
ered in an advance-discussion and the case 
disposed of by mere reference to one or 
more of those decisions. An opinion ema- 
nating from discussion should, in smallest 
compass, announce the reasons for the de- 
cision with limited reference to authority, 
and in it there is no place for diversified 
argument. It need not be bulwarked as 
are the advance briefs which may, or may 
not, become opinions, for the conference 
would determine not only the destination, 
but also the route to be traveled. 


The profession in Alabama is hungering 
for opinions of the court. It is wearied 
by travelling through many pages of writ- 
ing which are repudiated as opinions of 
the court by a concurrence limited to con- 
clusions. Its patience has been taxed by 
long essays which conclude with an an- 
nouncement such as this: “The foregoing 
expresses the views of the writer, but oth- 
er members of the court entertaining dif- 
ferent views, the cause is affirmed.” It is 
hard to learn the law from the perusal of 
laborious statements of what is expressly 
declared not to be the law. It has been 
said of decisions arrived at by advance 
parcelling out of the records, “What defer- 
ence can we expect will be paid to the 
judgments of a court which habitually re- 
frains from forming any opinion of its own 
as a court and contents itself with issuing 
the individual paper of each member in 
turn endorsed without recourse.” But 
worse than this, we have come in Alabama 
to where the court frequently declines to 
endorse even without recourse. 


The former achievements of this great 
court have not been absent from our minds. 





The fame and the epoch-making opinions 
of the incomparable justices who have 
adorned this bench rise unbidden before 
our mental vision. None realize more 
keenly than we that if some great disaster 
should sweep the results of their labors, 
and the record of their genius, from the 
libraries and minds of men, the science of 
jurisprudence would sustain a staggering 
blow, and the irreparable loss would be be- 
wailed wherever the English tongue is 
heard, or the common law administered. 
However, any argument that the sugges- 
tion which we bring should not be heeded 
because the distinguished career of this 
court was achieved without any such rule 
as that which we now advocate, would be 
fallacious. ‘The tree flowers and fruits 
abundantly while the deadly parasite is al- 
most imperceptibly sapping its vitality. The 
foundations, and much of the symmetrical 
superstructure of the common law, were 
constructed while the right to demand and 
enforce barbarous and superstitious pro- 
cedures was recognized as sacred. Even 
the church has survived the thumbscrew, 
the rack, and the inquisition. They have 
survived because those excrescences have 
not survived. That the old order of a 
glorious era was defective, if not vicious, 
the inauguration of the new regime requir- 
ing the reading of the briefs, and, in effect, 
of the record, by each of the justices, under 
certain conditions, conclusively adjudicates. 


The increase of population, wealth, utili- 
ties, and the refinement of differentiations 
in all lines, with consequent increase of 
litigation, are partly responsible for radi- 
cally different conditions surrounding the 
search for truth. The strenuousness of 
the age is responsible for raking up every 
shred of circumstance, of drawing every 
inference, of sifting every. witness; and 
has accentuated the tenseness of forensic 
strife. The present instantaneousness of 
communication, and the rapidity with 
which words are committed to paper, in- 
crease loquacity in business and in the 


courts. Such multitude of incidents, such 
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infinity of cross-currents of facts and pre- 
cedents, and such a wilderness of detail, 
have vastly multiplied the difficulty of 
keeping a firm and comprehensive grasp 
upon a case, and have also multiplied the 
difficulties of avoiding serious errors and 
mistakes, requiring increased precautions 
and vigilance. 


Something akin to the foregoing consid- 
‘erations have doubtless contributed to the 
requirement in other states, where the 
business is equally as great, and the work 
departures like that for 
which we clamor. The rule of requiring 
decision before opinion prevails in the fol- 
lowing states, where the number of the deci-~ 


as onerous, of 


sions is as follows: 


Kentucky: 1,000 to 1,100 decisions and 
opinions. 
Georgia: 700 decisions and opinions, 


with three judges. 
Michigan: 600 decisions and ‘opinions. 
Arkansas: 575 
with five judges. 
North 
opinions. 


decisions and opinions, 


Carolina: 600 decisions, 520 


Kansas: 640 decisions, 521 opinions. 


Pennsylvania: 500 opinions and deci- 


sions. 
Iowa: 550 decisions, 455 opinions. 
Minnesota: 500 decisions, 400 opinions. 
Missouri: 350 decisions and opinions. 


With smaller numbers, Massachusetts, 
Vermont, Rhode Island, Maine, Missis- 
sippi, New Jersey, Nebraska, Connecticut, 
Wisconsin and Ohio, all sanction the draft 
of no court opinion until after arrival at a 
decision. In Oregon, Oklahoma and In- 
diana, the pre-decision rule is in force, 
though not as unbendingly as in the other 
“states named. The Supreme Court of Ala- 
bama, during the last judical year, decided 
515 appeals and original applications, each 
judge not being presumed to read the re- 
cord or take part in consultation until after 
a specially designated judge prepared the 





opinion. Alabama was surpassed in num- 
ber of opinions by the courts of Kentucky, 
Georgia, Michigan, Arkansas, North Caro- 
lina, Pennsylvania and Iowa, the Supreme 
Court of the United States, and most of 
the Circuit Court of Appeals, and every 
one of their judges is supposed to have 
studied each case by perusing the record 
and briefs, and to have assisted in the 
actual decision of the cases, in consultation, 
before an opinion had forecasted a cut and 
dried decision. Of the 515 decisions put 
out by this court, probably a large number 
were accompanied by mere memorandum 
opinions. We present these figures to 
show that a departure is practicable for a 
heavily burdened court. The above infor- 
mation has been placed before us in the 
original handwriting of the chief justice, 
or other officer, of each court named. 


The court most severely taxed with re- 
spect to the importance of the cases sub- 
mitted to it, and the fierce light that beats 
upon it, as well as the number of contro- 
versies clamoring for adjustment, is the 
Supreme Court of the United States. The 
adoption of the very best method of dis- 
posing of its business early became vital to 
the existence of that court. It adopted the 
method for which we now contend, and 
to that method it has steadfastly and suc- 
cessfully adhered. 


The new and improved method of pro- 
cedure has greatly increased the labors of 
the lawyers of Alabama. This they have 
cheerfully accepted as their contribution to 
a higher standard of appellate work. Does 
not their acceptance of that burden entitle 
this, the petition of their organization, to 
consideration and a formal ruling by this 
Honorable Court? 


Respectfully submitted, 


T. M. Stevens, 
Henry Firvs, 
E. W. Gopsey, 
Committee. 
Montgomery, Ala. 
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CONTRACTS—ILLEGALITY. 





FUTCH v. SANGER. 





Court of Civil Appeals of Texas. Austin. Jan. 14, 
1914. Rehearing Denied. Feb. 5, 1914. 





163 S. W. 597. 





The mere knowledge that money was to be 
used by the borrower for an illegal purpose will 
not, without some act in furtherance thereof, 
defeat the lender’s right to recover. 





RICE, J. This suit was brought by appel- 
lant against appellee to cancel two certain 
deeds executed by him to appellee for two lois 
in the city of Waco, described by metes and 
bounds, and to remove cloud from title thereto, 
alleging that on the 19th of November, 1912, 
appellant executed and delivered to appellee 
his two certain deeds of conveyance to said 
two tracts of land, the consideration recited in 
each being the sum of $1,500 cash in hand 
paid; that at the time that said deeds were 
executed appellant and appellee each under- 
stood, knew, and agreed that said deeds and 
transfers were not in fact and in truth made as 
bona fide deeds and conveyances, but, on the 
contrary, were made for the following purposes 
and considerations, to-wit: That appellee was 
then, and had been for a long time prior there- 
to, engaged in the business of what is com- 
monly known as a “dealer in cotton futures,” 
and that appellee had contracted with him as 
such cotton broker to sell and buy through his 
brokerage, and at sundry times and _ prices, 
sundry and numbers of bales of cotton, and 
that it was never in the contemplation of ap- 
pellant and appellee that the actual delivery 
of said cotton should ever be made, but, on the 
contrary, was to be settled in dollars and 
cents according te the rise or‘ fall of the mar- 
ket price of said cotton, and that, by reason 
of said buying and selling, and dealing in cot- 
ton futures, as hereinbefore alleged, appellee 
did, on or about said 19th of Nevember, false- 
ly and fraudulently represent to appellant that 
he (said Sanger) was then in great need of 
money, and that, if appellant would execute 
and deliver to him deeds to said property, he 
could and would use said deeds and title to 
said premises for security for himself in the 
furtherance of said business as hereinbefore 
alleged, and that, by reason of said representa- 
tions so made by appellee, appellant did exe- 
cute, sign, and deliver said deeds, but that the 
Same was not at any time a settlement or clos- 
ing up of the gambling contracts of plaintiff 
and defendant, or a settlement of any debt or 
claim due appellee by appellant. Appellant 





further represented to the court that the con- 
sideration recited in said deeds were false and 
fictitious, and were stipulated in same as a 
matter of form only, and in truth and in fact 
there was not paid the sum of $1,500, or any 
other amount, in either of said transfers, as 
recited in same, but that said deeds and con- 
veyances were executed and delivered as a 
matter of accommodation from appellant to ap- 
pellee. It was further alleged that said prem- 
ises were reasonably worth at the time of said 
transfers the sum of $7,000. A general demur- 
rer was sustained to this petition, and, appel- 
lant declining to amend, judgment was entered 
therewith, from which he has prosecuted this 
appeal. 


The only question presented for our con- 
sideration is as to the correctness of the ac- 
tion of the court in sustaining said demurrer. 
If the transaction set out was void on the 
ground that it was in violation of law or pub- 
lic policy, then the ruling is correct; otherwise 
it is not. 


(1) It is not alleged that appellant had any 
interest in said business, or was to derive any 
profit or advantage therefrom, nor is it alleged 
that there was any agreement that the money 
or property was to be used for an illegal pur- 
pose, nor was it alleged that appellant made 
said deeds with the express intention on his 
part of having them used for an illegal pur- 
pose, nor was it alleged that he did anything 
in addition to the mere making and executing 
of such deeds, with the knowledge that The 
same could or would be used by appellee in 
conducting his business, and it is not alleged 
that said deeds were in fact used by appellee 
in procuring funds for conducting his business. 
The allegations, we think, merely show that, 
with a knowledge on the part of the appellant 
that appellee was conducting an unlawful busi- 
ness, he executed the deeds, knowing that they 
would or could not be used by appellee for 
the purpose of negotiating loans in order to 
carry on his business. It has been held in 
this state that the mere knowledge that money 
was to be used by the borrower for an illegal 
purpose when loaned will not, without further 
act in furtherance thereof, defeat thé lender’s 
right to recovery. See Cleveland yv. Taylor, 
49 Tex. Civ. App. 496, 108 S. W. 1037; Lewis 
v. Alexander, 51 Tex. 578; Oliphant v. Mark- 
ham, 79 Tex. 547, lo S. W. 569, 23 Am. St.° 
Rep. 363. See, also, to the same effect, Jackson 
v. City Nat. Bank, 125 Ind. 347, 25 N. E. 430, 9 
L. R. A. 657. 

In Plank v. Jackson, 128 Ind. 424, 26 N. E. 
568, 27 N. E. 1117, statutes which made void 
notes given for repaying money loaned at the 
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time of a wager, for the purpose of being 
wagered, do not apply to a note given for 
money borrowed and used for the purpose of 
future gambling in wheat, where the lender 
had no interest in the gambling transactions, 
though he knew that the borrower intended to 
engage in them. To the same effect is Tyler 
v. Carlisle, 79 Me. 210, 9 Atl. 356, 1 Am. St. 
Rep. 301. 

In Waugh v. Beck, 114 Pa. 422, 6 Atl. 923, 60 
Am. Rep. 354, it was held that “the mere fact 
that the lender of money knew that it was to 
be used for gambling in oil is not sufficient 
to defeat a recovery, unless he confederated 
with the borrower for its unlawful use.” 

In McKinney v. Andrews, 41 Tex. 363, where 
the plaintiff sued the defendant for the value 
of a wagon and oxen hired to him for the pur- 
pose of hauling cotton from Grayson county to 
San Antonio, among other defenses interposed 
by the defendant it was alleged that the wagon 
and team were used, with the knowledge and 
consent of plaintiff’s intestate, for the purpose 
of transferring cotton for the Confederate 
states from the interior to the city of San 
Antonio, to be there exchanged for munitions 
of war to be used in carrying on.the war 
against the United States. Mr. Chief Justice 
Moore, in passing upon this defense, said: “The 
use to which the party hiring or buying pur- 
poses to himself to apply the property after he 
gets it, although known to the other, surely 
does not necessarily enter into or form any 
part of the contract. The mere knowledge of 
such purpose,which may or may not be car- 
ried into effect, seems to be too remotely con- 
nected with it to avoid the contract, or pre- 
clude a recovery upon it. But, if this is not 
correct, it does not follow that appellant should 
have judgment for the value of the wagon and 
team of oxen, which appellee, as appears from 
the statement of facts, admitted he had sold, 
and not for their hire. His contract was for 
their hire. No authority was given him to 
sell the property, and apply its proceeds to 
any unlawful purpose. It was for the mere 
temporary use to which he contemplated apply- 
ing the wagon and team during the term of 
hiring that was tainted with illegality. Though 
this may avoid the contract of hiring, and pre- 
clude a recovery for the use of the wagon and 
team during the term for which they were 
hired, still, when this contract was at an end 
by its terms or the act of the parties, it cer- 
tainly would not authorize the hirer to con- 
vert the property to his own use, or justify him 
in withholding it from the owner. The con- 
sent of an owner to the temporary use of his 
property for an illegal purpose certainly does 
not annul his title to it, and will no more war- 





rant the party to whom it has been intrusted 
in converting it to his own use, or withholding 
it from the owner, than it would a stranger to 
the contract.” 

(2, 3) The court, in Oliphant v. Markham, 
supra, quoting from Floyd v. Patterson, 72 Tex. 
202, 10 S. W. 526, 13 Am. St. Rep. 787, says 
that the test whether a demand connected with 
the illegal act can be enforced is whether the 
plaintiff requires any aid from the illegal trans- 
action to establish his case. Applying this test 
in the instant case, all that appellant was re- 
quired to show in order to recover was that 
the aeeds were made merely for the accommo- 
dation of appellee, and that no title was in- 
tended to be vested thereby, and, in order to 
defeat his recovery, appellee must allege and 
prove that the conveyance was made upon an 
illegal consideration. But, even if we are mis- 
taken in this, we think that the parties were 
not in pari delicto, and, irrespective of whether 
the instruments were executory or executed, 
appellant should be entitled to recover under 
the rules of equity. See 2 Pomeroy Eq. Jur. §§ 
938 to 942, inclusive; Basket v. Moss, 115 N. C. 
448, 20 S. E. 733, 48 L. R. A. 842, 44 Am. St. 


Rep. 463; Johnson v. Cooper, 2 Yerg. (Tenn.) © 


524, 24 Am. Dec. 502; Tracy v. Talmage, 14 N. 
Y. (4 Kernan) 162, 67 Am. Dec. 132; Wright 
v. Stewart (C. C.) 130 Fed. 905. 

Even where the contract is executed, if the 
circumstances are such as to show that, though 
the parties are in delicto, still, if one is less 
guilty than the other, as where he has mere 
knowledge of the fact that the money or prop- 
erty is to be put to an illegal purpose, without 
doing anything else in furtherance of the un- 
lawful act, equity will interpose and grant re- 
lief, even to the setting aside of the convey- 
ance. Pomeroy’s Eq. supra; Tracy v. Talmage, 
supra, 

In section 942, Pom. Eq., it is said: “Lastly, 
when the contract is illegal, so that both par- 
ties are to some extent involved in the ille- 
gality—in some degree affected with the unlaw- 
ful taint—but are not in pari delicto, that is, 
both have not, with the same knowledge, will- 
ingness, and wrongful intent, engaged in the 
transaction, or the undertakings of each are 
not equally blameworthy, a court of equity may, 
in furtherance of justice and of a sound pub- 
lic policy, aid the one who is comparatively 
the more innocent, and may grant him full af- 
firmative relief, by cancelling an executory 
contract, by setting aside an executed contract, 
conveyance, or transfer, by recovering back 
money paid or property delivered, as the cir- 
cumstances of the case may require, and some- 
times even by sustaining a suit brought to en- 
force the contract itself, or, if this be impos- 
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sible, by permitting him to recover the amount 
justly due by means of an appropriate action, 
not directly based upon the contract. Such an 
inequality of condition exists so that relief may 
be given the more innocent party in two dis- 
tinct classes of cases.”’ The first as appears 
where the parties are equally guilty if consid- 
ered by themselves alone; but there are col- 
lateral and incidental circumstances attending 
the transaction, rendering one comparatively 
free from fault, as where imposition, oppres- 
sion, duress, threats, or undue influence is 
used to induce the party to enter into the agree- 
ment; and, treating of the second class, the au- 
thor says: “The condition also exists where, 
in the absence of any incidental and collateral 
circumstances, the contract is illegal, but is 
intrinsically unequal, is of such a nature that 
one party is necessarily innocent as compared 
with the other; the stipulations, undertakings, 
and position of one are essentially less illegal 
and blameworthy than those of the others.” 


Reviewing the allegations of the petition, 
they merely declare that the plaintiff, with no- 
tice of the unlawful business conducted by de- 
fendent, made the conveyances with the know- 
ledge that defendant might or could use them 
as collateral, for the purpose of obtaining 
money to conduct his business. This was no 
more than lending him money, with the know- 
ledge that the same might be used in such 
business. It is not shown or alleged that he 
did anything in furtherance of said unlawful 
business, so that under the authorities we are 
constrained to believe and hold that the peti- 
tion stated a good cause of action, and that 
the demurrer was improperly sustained, for 
which the judgment of the court below is re- 
versed, and the cause remanded. 

Reversed and remanded. 


Note.—Conveying Property to ‘Another to be 
Used as Security in an | ‘nlawful Business.—The 
instant case is in its reasoning compared to a 
loar of money for the purpose of gambling ane. 
as this is held by the weight of authority, that : 
it is loaned for the express purpose of gaming 
it cannot be recovered back. 20 Cyc., p. 939, and 
cases cited. The instant case appears to array it- 
self on the side of cases, which hold that the 
mere knowledge of intended use will not defeat 
recovery but there must be aid, in addition to 
loaning the money given to the borrower in or- 
der for a recovery to be defeated. The situation 
in the instant case is hard to find in another case, 
but it does not seem like a mere loan of money 
where the purpose of gambling is known. It is 
conceivable that it might be said that something 
else is needed, besides this, to show participation 
by the lénder in the gambling transaction, but 
what further could be asked in the kind of aid 
supplied by the grantor in the instant case? Tf 
he were to be paid out of the profits, he would 
do nothing further than he did. 





Take the case of Jackson v. Bank, 125 Ind. 347, 
352, 25 N. E. 430, 9 L. R. A. 657, and it was 
said: “It does not appear that the ap- 
pellee did anything except to loan the said ap- 
pellant the money, etc. He did nothing to consum- 
mate such contract, or to bring the parties to 
such proposed contract together,” etc. But in 
this case each and every such contract is to be 
aided by the giving of necessary security. In 
Plank v. Jackson, 128 Ind. 424, 26 N. E. 568, the 
additional aid is in the one who lends the money 
becoming interested in the gambling transaction 
and bringing the parties together. 

In Singleton v. Bank, 113 Ga. 527, 38 S. E. 947, 
there was a loan of money and an active interest 
taken by the bank which loaned it to see that the 
money was used for the purpose for which it was 
borrowed. It was said: “It is clear that if the 
Bank of Monticello loaned its money to Single- 
ton absolutely without concerning itself, as to 
the disposition which he might make of it,” then 
the transaction would not be vitiated; but there 
was pernicious activity on the part of the bank, 
which invalidated the loan. 

In Gaylord v. Soragen, 32 Vt. 110, 76 Am. Dec. 

154, it was held that mere knowledge of the 
vendor of goods selling them that the vendee in- 
tends to use them in violating the law of another 
state is not sufficient to invalidate the contract 
when sought to be enforced therein, but inasmuch 
as the plaintiff in this case marked the goods in 
such a way as to enable the purchaser to remove 
them before the officers of the state should have 
their suspicions aroused, this was held to have 
been such a participation in or aiding of the pur- 
pose as to deprive him of his right of action. 

The instant case is unusual, and it might be 
thought that one would not lend another title to 
land unless he were participating in the purpose 
for which it was being used. ’ 








OF PROFESSIONAL 
INTEREST. 


ITEMS 





IMPRISONMENT FOR DEBT. 

To talk of the policy of imprisonment for 
debt as a humane policy in behalf of the work- 
ing classes seems so opposed to American ideas 
that we have thought it not uninteresting to 
quote from London Law Journal of recent date 
some correspondence on this subject. The gen- 
eral tone of this letter reminds one of the 
speech of some English writer, who said that 
if a man received 20 shillings a week and 
could live on 18 shillings he would be happy, 
but if he had to have 22 he would be miserable. 


To the Editor of The Law Journal. 

Sir:—The question whether imprisonment 
for debt should be continued is one of very 
great importance both to the working classes 
and the people with whom they deal. The sys- 
tem is, in my opinion, a bad one. But there 
are Many persons who have had as much ex- 
perience of its workings as I have who take 
the opposite view, and it is mainly to invite 
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such persons to discuss the subject that I ven- 
ture to trouble you with this letter. 


I believe that the principal, if not the only, 
substantial argument in favor of continuing the 
system is that it enables many deserving work- 
ing men to get credit who, but for the system, 
would not have been able to get it. This, on the 
face of it, if it is true to any substantial ex- 
tent, is a statement which obviously deserves 
very serious consideration, and the first point 
f& to ascertain, if possible, the extent to which 
it is true. 


Let us, therefore, consider the matter in de- 
tail. In the first place, it does not appear to 
me to be desirable that everyone with insuffi- 
cient means should be able to get credit. It 
may appear rather hard to say so, but I think 
it is true. Take, for example, the case of a 
working man who has been so badly injured 
or so crippled by illness that he has no hope 
of getting employment in the future; or of a 
man who is only qualified to work at some 
trade which has, practically speaking, become 
obsolete, such as cab-driving; or of a man who 
has a family, some of whom can never hope to 
earn enough to keep themselves, and will, there- 
fore, remain a charge on him for the rest of 
his life. 


All of these are very hard and deserving 
cases, but in none of them is there any prob- 
ability that the man will ever be able to pay 
his debts. And if that is the case it seems to 
me to be very difficult to say it was desirable 
that he should have had facilities given him 
for getting into debt. The consequences of his 
having done so are that the creditors must re- 
coup themselves out of the pockets of their 
solvent customers, and in this way the burden 
which should be borne by the public generally 
is shifted on to the shoulders of the working 
classes. My argument is not that these de- 
serving cases should not be assisted, but that 
giving credit is not the proper way of giving 
assistance. 

Take another, and probably a much more 
numerous, class of cases—where a man with a 
large family is unable to earn sufficient to 
maintain them: for example, a laborer earning 
20s. a week, with a wife and four young chil- 
dren—six in all to support on 20s. 
probably require 3s. a week in addition to his 
wages, and this he is to get in the form of 
food, clothing, etc., on credit. This means that 
he is getting into debt at the rate of about 8I. 
a year, and long before the children are able 
to assist him he will be in debt to the extent 
of 501. or 601.—and probably, having regard to 
the possibilities of illness, unemployed, and oth- 
er certain risks, he may be indebted to the ex- 
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tent of 801. or 1007. Here, again,.I ask what 
are the probabilities of the creditors being 
paid. Or, to put it another way, how much 
would any sane person give for such debts? The 
hope of repayment is even more remote than I 
have indicated, for there are the chances of 
the man dying, and the probability that, if he 
is a sensible man, he will apply for an admin- 
istration order and so get rid of the bulk of his 
debts at a stroke. . 
Lastly, we come to cases where the man is 
not insolvent ab initio, or certain to become 
so, but whose normal condition is solvency, 
and who is unable temporarily to pay his way, 
owing to illness, slack trade, strikes, etc. 
Now, it is said that in such cases as these 
the man will not be able to get credit if im- 
prisonment for debt is abolished, I should like 
to know whether there is any evidence to sup- 
port that view. It appears to me that if im- 
prisonment were abolished and cash payments 
or credit to known customers became the or- 
der of the day, then the shopkeepers would 
know perfectly well what persons they might 
safely give credit to and what persons they 
ought not to trust; and, knowing this, credit 
would, in my opinion, be given as freely to all 
persons of good character as it is now given 
to all persons indiscriminately—good and bad 
payers. Is it, then, going to be argued that a 
system which is radically bad in its operation 
generally is to be kept on foot so as to compel 
a dishonest remnant to pty their debts? I am, 
yours truly, J. C. GRAHAM. 
Bradford County Court, Feb. 16. 
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Trade-Mark Laws of the World and Unfair 
Trade. By B. Singer. Price $5.00. Chicago, 
February, 1913. Review will follow. 





Patent and Trade-Mark Laws of the World. 





By B. Singer. Price $1.75. Chicago, 1911. Re- 
view will follow. 
Patents, Copyrights and Trade-Marks. By W. 


Henry Elfreth, Ph. B., LL. B., of the Philadelphia 
Bar. Counsel in Patent Causes. Price $3.00. 
New York. Baker-Voorhis & Co. Review will 
follow. 





Stock Exchange Laws. A handbook of Stock 
Exchange laws affecting members, their cus- 
tomers, brokers and investors. By Samuel P. 
Goldman, of the New York Bar. Price $1.00. 
Garden City, N. Y. Doubleday, Page & Com- 
pany. Review will follow. 





A Treatise on the Sherman Anti-Trust Act. 
by W. W. Thornton, author of The Federal Em- 
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ployers’ Liability and Safety Appliance Acts and 
Pure Food and Drugs. Price $7.50. The W. H. 
Anderson Co., Cincinnati. 1913. Review will 
follow. 


Principles of Corporation Law. By Joseph C. 
France. Lecturer on the Law of Corporations 
in the University of Maryland. Second Edition. 
Baltimore. M. Curlander, Law Bookseller, I’ub- 
lisher and Importer. 1914. Price $6.00. Review 
will follow. 


Foster’s Income Tax. , Forms and Regulations. 
A treatise on the Federal Income Tax under the 
Act of 1913, and Supplement, containing addi- 
tional Treasury regulations. By Roger Foster 
of the New York Bar. Author of Commentaries 
on the Constitution of the United States, Treat- 
ies upon Federal Practice, The Federal Judiciary 
Acts of 1875 and 1887, Removal of Causes, The 
Federal Income Tax of 1894, Liberty of Contract, 
Attachment, etc., and lecturer on Federal Juris- 
prudence at the Law School of Yale University. 
Price $5.00. Lawyers Co-operative Pub. Co., 
Rochester N. Y. 1914. Review will follow. 








BOOK REVIEWS. 


LINDLEY ON MINES, THIRD EDITION. 

The first edition of this “Treatise on the 
American Law Relating to Mines and Mineral 
Lands within the Public Land States and Ter- 
ritories,” appeared in 1897 and met with such 
favor that in 1903 the second edition appeared. 
Now in 1914, appears the third edition in three 
volumes to this well known work. 

Since the second editior a great number of 
important questions have been settled and new 
ones have arisen to be adjusted, there being a 
marked change in governmental policy, with 
reference, particularly to land containing non- 
metallic minerals, such as coal, oil, gas and 
phosphates. 

Of course, the law of mining lies greatly in 
statute and federal statute more than state is 
looked to. But in addition to this are local reg- 
ulations and the customs of miners. These are 
well distinguished in this work and the author 
carefully traces the course of decisions on ques- 
tions of location, surface and subsurface rights, 
notice and perfection of claims, making of the 
whole a very valuable treatise. 

The treatment of the various questions in 
mining law followed by the author is according 
to the plan appearing in his first editions, 
and new decision has been assimilated to old 


sections, thus preserving to the users of the, 


book the plan with which they are so well ac- 
quainted. 

The work has been regarded as a standard in 
mining law and this new edition brings it down 
to date, with all’ cases cited under every kind 
of report that is used, and the appendices show 
the federal mining acts, department regulations 
and mining laws of a number of states, and 
forms and precedents in patent procecdings. 

The entire work is orderly in method, clear 
and succinct in style and exhaustively sup- 
ported by decision. The volumes are gotten up 
in law buckram, in excellent typography and is- 
sue from the well known book-house of Ban- 
ercft-Whitney Company, San Francisco, 1914. 





HUMOR OF THE LAW. 


An Irishman in Nevada, wishing to take a 
homestead and not knowing just how to go 
about it, sought information from a legal 
friend. 

“Sir,” he said, “I know your brother has 
taken a homestead and I thought may be you 
could tell me the law concerning how to go 
about it.” 

“Well, Dennis, I don’t remember the exacgy 
wording of the law, but I can give you the 
meaning,” which he proceeded to do. Dennis 
listened attentively to what the lawyer had to 
say, then— 

“T see. The meaning of it is this: The 
Government is willing to bet you 160 acres of 
land against $14 that you can’t live on it five 
years without starving to death.” 


Mr. Curtner, of Warm Springs, California, had 
working for him a Portuguese, who was com- 
plaining about the government expending so 
much money for various things. He spoke 
something as follows: 

“Mr. Curt, I very much obzheck to dis gov’- 
ment, he spend it so much mon. He send me 
lots of seeds, tell’a me how to plant de seeds, 
how to make ’em grow, and all dat; I know 
more how to plant seeds and make ’em grow 
den dis gov’ment. And den it spended lots of 
mon on de lighthouse. I liv it at Half Moon 
Bay, where dere is a big lighthouse. De gov’- 
ment, he spend big lots of mon to make it; den 
de gov’ment, he have a man thar to take care of 
de lighthouse; he spended lots of mon to make de 
lighthouse go. He blow de whistle, ringa. de 
bell, and blowa de horn, and de fog he come in 
just de same.” 


Mike Flannigan was testifying: 

“So Mr. Hannigan gave a stag party that 
night, did he?” asked Judge Hanecy. 

“Yes, sir; and some party it was, Judge.’ 

“The five of you drank twenty-three bottles 
of champagne?” 

“Yes, sir; the like was never drunk before:” 

“At the time you left the party, what did you 
say was the condition of Mr. Hannigan, as to 
sobriety?’ 

“He was drunk, your Honor; drunk.” 

“And Mr. Murphey?” 

“Drunk, your Honor.” 

‘And Mr. O’Brien?” 

“Very drunk, your Honor; very drunk!” 

“And Mr. McFarland and Mr. McMahon, drunk 
also?” 

“Both drunk, your Honor; both drunk!” 

“Well, what makes you think they were 
drunk?” ; 

“Couldn’t I see, your Honor, couldn’t I tell a 
drunk man when I sees him?” 

“That is what I want to know. What was 
your condition as to sobriety ” 

“Why, I was sober, perfectly sober, your 
Honor—well, not exactly sober, but I wasn’t 
drunk—I knew what I was doing all the time.” 
—The Green Bag. 
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1. Bankruptey—<Act of.—The settlement of a 
suit brought on a note, by the attorney for an 
alleged bankrupt, who himself paid the money 
and had not been repaid when the petition was 
filed, held not an act of bankruptcy.—In re Ker- 
lin, C. C. A., 209 Fed. 42. 

2. Assets.—Where bankrupts had an unex- 
pired liquor license at the time of their adjudi- 
cation, which was .sold by the receiver, the 
right to the unexpired term, with its insepar- 
able incident, the contingent right to a renew- 
al, passed to the purchaser, and the bankrupts 
could properly be compelled to join in such 
proceedings as were necessary to make the sale 
effective.—In re John F. Doyle & Son, C. C. A,, 
209 Fed. 1. : 

3.——Discharge.—Under Bankr. Act provid- 
ing that an application for a bankrupt’s dis- 
charge may be made after one month and with- 
in the next twelve months subsequent to ad- 
judication, etc., the “next twelve months” be- 
gin to run, not from the date of adjudication, 
but from the expiration of the one montn,—In 
re Walters, U. S. D. C., 209 Fed. 133. 

4.._—Practice.—Where municipal corporations 
held funds payable to a bankrupt contractor 
under improvement contracts, and notices to 
retain were given as provided by Code Civ. 
Proc. Cal. § 1184, the municipalities, though 
having no personal interest in the fund, had a 
nonecolorable claim to retain the same pursuant 
to the notices, and the bankruptcy court could 
not compel payment thereof to the bankrupt’s 
trustee.—In re Cotton, U. S. D. C., 209 Fed. 124. 

5. Banks ard .Banking—Holder for Value.— 
Where the drawer of a draft indorsed it to the 
bank for collection and the bank on its receipt 
eredited the drawer as a depositor with the 
amount, the bank did not thereby become the 
purchaser of the draft, since it only assumed 
a conditional liability to the drawer.—Stones 
River Nat. Bank v. Lerman Milling Co., Ala., 
63 So. 776. 

6. Receivership.—A national bank contin- 
ues to exist and has capacity to sue and be 











sued, notwithstanding the appointment of a re- 
ceiver of its assets by the Comptroller of the 
Currency.—Moss y. Goodhart, U. S. D. C., 209 
Fed. 102. 


7.——-Stockholder Liability —Where the presi- 
dent and cashier of a bank were stockholders 
of a corporation when the bank permitted over- 
drafts by it, the bank was not chargeable with 
the knowledge of such officers that the capital 
stock had not been paid for so as to deprive it 
of its right to enforce the statutory liability 
of such stockholders.—German-American State 
Bank v. Soap Lake Salts Remedy Co., Wash., 
137 Pac. 461. 


8. Trust Fund.—Where a bank knows that 
a deposit is a trust fund, and appropriates it to 
the depositor’s indebtedness, it is liable there- 
for to the true owner.—Walters Nat. Bank v. 
Bantock, Okla., 187 Pac. 717. 


9. Bills and Notes—Consideration.—A per- 
son who, for the accommodation of the payee, 
without consideration, indorses a note after its 
delivery to the payee, is not liable thereon. to 
the payee.—Flinch v. Wood, 145 N. Y. Supp. 61. 


10. Brokers—Sale and Exchange.—In deter- 
mining whether a real estate agent is entitled 
to a commission, there is no difference between 
a sale and’an exchange.—Cook v. Gordon, Ore., 
137 Pac. 782. 


11. Burglary—Intent.—One who broke and 
entered a boathouse not with the intention of 
committing larceny, but to procure a place of 
refuge for a fernale companion, is not guilty of 
burglary.—People v. Ostrander, Cal, 137 Pac. 
619. ; 

12. Carriers of Goods—Limiting Liability.— 
A shipper who is bound by a limited liapility 
clause in a contract of shipment is chargeable 
with notice that the limited liability clause was 
executed in consideration of the lower rate.,— 
Davis v. Northern Pac. Ry. Co., Wash., 137 Pac. 
464. 


13. Commerce—Express Companies. — Act 
June 29, 1906, covers the field of regulation of 
interstate express carriers, and hence remlers 
invalid an ordinance requiring express com- 
panies, doing interstate business, to give a 
bond for each vehicle conditioned for the safe 
and prompt delivery of baggage.—Barrett v. 
City of New York, 34 Sup. Ct. Rep. 203. 

14. Compromise and  Settlement—Doubtful 
Claim.—While an accord and satisfaction must 
be based on a bona fide dispute, it is not re- 
quired that the circumstances of the transac- 
tions shculd affirmatively show that there was 
foundation for an honest dispute, the test be- 
ing whether the dispute in fact was honest or 


fraudulent, and, if honest, it affords a proper 
basis for an accord.—B. & W. Engineering Co. 


v. Beam, Cal., 1387 Pac. 624. 

15. Confusion of Goods—Division Among 
Owners.—Where goods’ intermingled are of 
equal value, as a quantity of corn in the shuck, 
are approximately homogeneous, the several 
owners thereof are entitled to their aliquot part 
of the whole.—Willard v. Cox, Ala., 63 So. 781. 

16. Constitutional Law—Safe Deposit Com- 
pany.—The obligations of the contract between 
a safe deposit company and its box renters are 
not impaired by Inheritance Tax Law Ill. July 
1, 1909, § 9, prohibiting the removal of the.con- 
tents of safe deposit boxes after the death of 
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the renter except on notice to the Attorney wrongfully issued for a nominal considera- 
General and State Treasurer and the retention tion, the subscribers on its insolvency were 
of sufficient assets to pay the tax.—National liable to its creditors on their subscriptions.— 
Safe Deposit Co. v. Stead, 34 Sup. Ct. Rep. German-American State Bank vy. Soap Lake 
209. Salts Remedy Co., Wash., 137 Pac. 461. 

17. Taxation.—The taxation of a resident 28. Ownership of Stock.—The acquisition 





of the state under Rev. Laws Mass. c. 12 §§ 2, 
4, 23, upon shares of stock in foreign corpora- 
tions not doing business or owning property 
within the state, does not take his property 
without due process of law.—Hawley v. City of 
Malden.—34 Sup. Ct. Rep. 201. 

18.—_——_Tide Lands.—Lessees of state tide lands 
are not denied the equal protection of the laws 
contrary to the fourteenth amendment, by state 
statutes authorizing the assessment of such 
leaseholds for local improvements.—Trimble v. 
City of Seattle.—34 Sup. Ct. Rep. 218. 

19. Traveling Salesmen.—Traveling sales- 
men of manufacturing and wholesalers in other 
states cannot be taxed by this state by reason 
of the provision in the federal Constitution 
conferring upon Congress the regulation of in- 
terstate commerce, and Rev. Laws, § 3879, gives 
the same exemption as to traveling salesmen 
employed by manufacturers and jobbers having 
factories or stores in the state.—Bryan v. City 
of Sparks, Nev., 137 Pac. 522. 

20. Contracts—Forbearance.—Forbearance of 

a legal right which one may legally exercse 
at the instance of a promisor is a valuable con- 
sideration, and in general the waiver of any 
legal or equitable right at the request of an- 
other is a sufficient consideration for promise. 
Nicholson v. Neary, Wash., 137 Pac. 492. 
21. Illegality—A lawful contract will be 
enforced, though it be incidentally connected 
with an illegal contract, where it is supported 
by an independent consideration and can be 
proved without the aid of the illegal contract. 
Walters Nat. Bank vy. Bantock, Okla., 137 Pac. 
717. 


22. 














Negligence.—Where a party to a con- 
tract, written in a language which he could 
not understand, signs same without having read 
it, he cannot, in absence of fraud, avoid it on 
the ground that he was ignorant of its con- 
tents.—Constantine v. McDonald, Idaho, 137 Pac. 
531. 

23. Recoupment.—Where, ‘in an action for 
eutting and hauling timber, it appeared that 
plaintiff was prevented by defendant from per- 
forming his contract according to its terms, 
the defendant could not claim recoupment for 
damages, though the contract stipulated for 
failure to perform.—Mitchell vy. Davis, W. Va., 
80 S. E. 491. 

24. Rescission.—A contract may be -es- 
cinded for the mistake of one party only, with- 
out a showing of fraud or inequitable conduct 











by the other party.—Abner M. Harper v. City 
of Newburgh, 145 N. Y. Supp. 59. 
25. Rescission.—It is mot necessary that 





there be a completed contract in order to have 
rescission, as a subsisting legal relation may 
sometimes be rescinded.—Abner M. Harper v. 
City of Newburgh, 145 N. Y. Supp. 59. 

26..—-Special.—A special contract may rest 
in parol, and does not mean a contract by spe- 
cialty.—Midland Roofing Mfg. Co. vy. Pickens, 
S. C., 80 S. E. 484. 

27. Corporations—Liability of Stockholders. 
—Where the capital stock of a corporation was 








of all the capital stock of a corporation does 
not vest the owner with legal title to the cor- 
porate property.—Barnes v. Smith, Mont., 137 
Pac. 541. 

29. Ultra Vires.—Secretary and treasurer 
of corporation engaged in selling automobiles 
held to have no authority as such to enter an 
automobile in a race in its name, and, where 
he did so without authority, it was not liable 
to a person injured by such automobile while 
watching such race.—Johnson v. Reliance Au- 
tomobile Co., Cal., 137 Pac. 603. 


30. Courts—Independent.—The question as 
to the effect of the knowledge of the local 
agent of a life insurance company upon the 
right of the company to insist upon a condi- 
tion in respect to misrepresentations made in 
the application is one of general jurisprudence 
upon which the federal courts are not con- 
trolled by the decisions of state courts.—aetna 
Life Ins. Co. vy. Moore.—34 Sup. Ct. Rep. 186. 

$1. Jurisdictional Amount.—An attorney’s 
fee provided for in a note may be considered in 
determining the amount necessary to confer 
original jurisdiction on a federal court.— 
Springstead v. Crawfordsville State Bank, 34 
Sup. Ct. Rep. 195. 

32. Criminal Evidence.—Circumstantial Evi- 
dence.—The state’s evidence, that, when de- 
ceased was called to the door of his house 
and shot, defendants and a third person were 
near the house, no witness testifying to the 
actual shooting or that defendants or their 
companion had a gun, held to make out a case 
of circumstantial evidence authorizing defend- 
ants, who relied on an alibi, to introduce evi- 
dence that three strangers were in the vicinity 
at the time of the killing.—State v. Jenkins, 
La., 63 So. 869. 

33. Criminal Law—lIntoxication.—That a per- 
son was intoxicated when he made the con- 
fession offered in evidence may be considered 
as a fact tending to discredit the confession.— 
Lindsey v. State, Fla., 63 So. 832. 

34. Conspiracy.—Persons uniting in™ the 
commission of an offense need not agree upon 
each particular act to be guilty, but any act 
done by one of them pursuant to the conspir- 
acy is the act of all.—State v. Newman, S. C., 
80 S. E. 482. 

35. Damages—Loss of Profits—In an action 
for breach of a contract to furnish supplies 


for the making of a crop, loss of profits or dam- 
age to the crop is recoverable when within the 


contemplation of the parties, and flowing proxi- 
mately from the breach.—First State Bank of 
Mannsville v. Howell, Okla., 137 Pac. 657. 

36. Death—Eyewitnesses.—In an action 
against an electric railway company for the 
death of a pedestrian, it was error to instruct 
that, because of the instinct of self-preservation 
a presumption must be indulged that decedent 
was using due care and did not intend to com- 
mit suicide, without referring to testimony on 
the subject and telling the jury when such pre- 
sumption would cease to operate.—ZJones v. 
Joplin & P. Ry. Co., Kan., 1387 Pac. 796. 
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37. Dismissal and Nonsuit—Discretion.— 
Where plaintiff on cross-examination refused 
to answer a proper question which was ma- 
terial to the issues, the court had jurisdiction 
to grant a nonsuit, in the nature of a dismiss- 
al, on defendant’s motion, though it might al- 
so have punished plaintiff for contempt under 
Code, §§ 4630, 4632, 6693.—Roy v. Louisville & 
N. R. Co., Ala., 63 So. 772. ‘ 

38. Divoree—Extreme Cruelty.—Unjustifiable 
conduct so grievously wounding the wife’s feel- 
ings, or so utterly destroying her peace of mind 
as to seriously impair her health, constitutes 
extreme cruelty, though no physical violence is 


inflicted or threatened.—Hildebrand y. Hilde- 
brand, Okla., 137 Pac. 711. 
39. Eminent Domain—Special Benefits.— 


Where plaintiff claims that property has been 
damaged from the construction of a _ public 
highway upon which the lot abuts, the special 
benefits from the work must be set off against 
the damages.—City of Birmingham vy. Kennedy, 
Ala., 63 So. 770. 


40. Evidenece—Original Entries.——That the 
person who made entries on time cards first 
made an entry of the hours of labor in his time 
book and then transcribed same to the cards 
did not render the time cards inadmissible as 
books of original entry.—New York Motor Car 
Co. v. Greenfield, 145 N. Y. Supp. 33. 

41. Presumption.—A resumption of fact 
is not evidence, but a rule of law fixing the 
order of proof; and, where proof is offered to 
rebut the presumption, the burden shifts, and, 
it is incumbent upon the opposing party to sus- 
tain his case.—Nicholson vy. Neary, Wash., 137 
Pac. 492. 

42. Executors and Administrators—Implied 
Power.—An executor has no implied power to 
sell testator’s land when the legal title thereto 
passes to specific devisees, and the will does 
not show an intent that he shall have such 
power or that the exercise of such power is 
necessary.—First Baptist Church of Jackson- 
ville v. American Board of Com’rs for Foreign 
Missions, Fla., 63 So. 826. 

43. Frauds, Statute of—Memorandum,—A 
contract of sale of goods is not invalid unde~ 
the statute of frauds merely pecause the buy- 
er’s agent signs the memorandum only with his 





own name.—Hager y. Henneberger, 145 N. Y. 
Supp. 152. 
44, Will—The execution of a will is not 





such part performance of an oral contract to be- 
queath property as will take the contract out 
of the statute of frauds.—McClanahan v. Mc- 
Clanahan, Wash., 137 Pac. 479. 


45. Grand Jury—Subpoena Duces Tecum.—A 
subpoena duces tecum requiring the production 
of books of a corporation before a grand jury 
held not invalid because there was no charge 
pending before the grand jury against the cor- 
poration or its officers or stockholders.—Nor- 
cross v. United States, C. C. A., 209 Fed. 13. 


46. Guardian and Ward—Ratification.—The 
acceptance by minors, on their attaining their 
majority, of the proceeds of a private sale by 
their tutor of their property does not amount 
to a ratification where they received the pro- 
ceeds without knowledge of the facts.—Crain 
v. Tremont Lumber Co., La., 63 So. 901. 

47. Habeas Corpus—Discretion.—A _ federal 
court has power to entertain a habeas corpus 
proceeding for the release of a person arrested 
under state process for extradition to another 
state, where it is alleged that he is restrained 
of his liberty in violation of the Constitution 
and laws of the United States, and may prcceed 
to a speedy and summary hearing without re- 
gard to the extradition proceedings; but it may 
in its discretion delay the hearing to await the 
action of the state executive.—Ex parte Thaw, 
U. S. D. C., 209 Fed. 56. 

48. Husband and Wife—Emancipation.—A 
husband may emancipate his wife in.regard to 
the performance of any particular kind of ser- 
vices, so as to enable her to collect for the same 





in her own right.—In re Grogan’s Estate, 145 N. 
Y. Supp. 286. : 

49. Gift.—The mere fact of a husband’s de- 
posit of money in a bank in his wife’s name 
does not constitute a gift to her.—Hagin v. 
Shoaf, Ala., 63 So. 764. 


50. Infants—Disaftirmance.—Where an infant 
purchases real estate, and disaffirms the con- 
tract and restores the property on becoming of 
age, the vendor cannot defeat the right to dis- 
affirm by refusing to take back the property.— 
Evants y. Taylor, N. M., 137 Pac. 583. 


51. Insurance—A ppraisement.—It is pre- 
sumed that an awaré of appraisers as to value 
of insured Bg destroyed was just and 
proper.—-J. E. Davis Mfg. Co. v. Stuyvesant Ins. 
Co., 145 N. Y. Supp. 192. 

52. Estoppel.—Knowledge of a local agent, 
taking an application for life insurance, of 
facts negativinge the truth of statements in the 
application, held not to estop the insurer to 
urge the invalidity of the policy in view of a 
clause therein that no agent should have power 
to waive any of the conditions of. the policy.— 
Prudential Ins. Co. of America v. Moore, 34 Sup. 
Ct. Rep. 191. 


53.——-Fraternal Insurance.—The benefit ac- 
cruing from a life insurance policy payable to 
insured’s wife, naming her, is payable to her al- 
though she secures a divorce and he remarries 
and is living with his second wife at the time 
of his death.—Filley v. Illinois Life Ins. Co., 
Kan., 137 Pac. 793. 


54. Proof of Death.—That the beneficiary 
of any insurance policy, by reason of insured 
having disappeared, was unable to make actual 
proof of his death in the way specified in the 
policy, did not bar her right to recover.—Mann- 
heimer v. Independent Order of Ahawas Israel, 
145 N. Y. Supp. 74. 

55. Judgment—Nunc Pro Tunc Order.—Where 
a final judgment is directed at one term of 
court, but by inadvertence of the clerk is omit- 
ted, the court at a subsequent term may supply 
the record thereof by nunc pro tune order.— 
Cole v. State, W. Va., 80 S. E. 487. . 


57. Landlord and Tenant—Damages.—On de- 
fendant’s refusal to accept a lease, held that 
plaintiff could recover the difference between 
the rent fixed in the contract and the rental 
value of the premises for the entire term.—Old- 
field v. Angeles Brewing & Malting Co., Wash., 
137 Pac. 469. 

5&.--—-Repairs.—A landlord’s parol agreement 
to repair within a certain time, if made sub- 
sequent to a written lease not binding him to 
repair, is without consideration.—Distributers’ 
Realty Co. v. Levinsohn, 145 N. Y. Supp. 67. 


59. Libel and Slander—Publication.—The gen- 
eral manager of a news association orvanized 
to disseminate news to its members, who has 
power to employ reporters and editors gather- 
ing and disseminating news, is liable for the 
publication of a libel by a reporter sending to 
newspapers for publication a libel.—Wahlheim- 
er v. Hardenbergh, 145 N. Y. Supp. 161. 

60. Limitation of Actions—New Parties.—A 
statement of claim in an action for wrongful 
death under Act Pa. April 25, 1855, held not 
amendable after the expiration of the period of 
limitation to change the capacity in which plain- 
tiff sues from that of widow to that of mother 
of deceased.—Alessandrelli v. Arbogast, U. S. 
D. C., 209 Fed. 126. ? 


61.——Public.—Limitations do not run against 
the public, and where the number of purchasers 
of lots who relied upon the grantors’ repre- 
sentations of dedication of streets and parks 
was considerable, limitations will not run 
against them.—Davidow v. Griswold, Cal., 137 
Pac. 

62. Master and Servant—Assumption of Risk. 
—The question of assumed risk does not go to 
the amount of damages an employe recovers, 
hut defeats his entire claim if established.— 














Mosher v. Sutton’s New Theater Co., Mont., 
137 Pac. 534. 
63. Employment.—Under an employment 


contract entitling the overseer of a plantation 
to a percentage of the net proceeds of the crop. 
the planter must sell the crop in the way that 
such crops are usually sold.—_Sharp v. McBride, 
La., 63 So. 892 

64. Fellow Servant.—The negligence of a 
fellow servant defeats an employe’s right of re- 
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covery if shown, and does not merely go to the 
amount of damages recovera v. 
Sutton’s New Theater Co., Mont., 137 Pac. 534. 


65. Mechanics’ Liens—Notice.—A  subcon- 
tractor’s lien notice designating an unincor- 
pesates club as a party defendant, and not the 

dividual members composing it, but alleging 
that the club was a voluntary association com- 
posed of those persons, was sufficient.—Chavelle 
v. Island Gun Club, Wash., 137 Pac. 511. 


66. Owner’s Liability——Where the owners 
of a building constructed under a contract ex- 
ceeding $1,000, failed to register the bond taken 
by them from the contractor as securl'- of ma- 
terialmen and workmen, as required by Act No. 
180 of 1894, as amended by Act No. 123 of 1896, 
they were liable to the materialmen and work- 











men for materials furnished and work per- 
formed.—Dance-Jones Lumber Co. v. Katzen- 
stein, La., 63 So. 855. 

67. Stipulation.—A materialman or laborer, 
to be bound by a stipulation in the principal 
contract against liens, must have assented 


thereto or at }east have notice thereof.—Hume 
v. Seattle Dock Co., Ore., 137 Pac. 752. 

6 Money Lent—Presumption.—In the ab- 
sence of explanation, the presumption arising 
from the delivery of a check is that it was de- 
livered in payment of a debt, or else was a gift, 
and was not a loan.—Levy v. Friedman, 145 N. 
Y. Supp. 89. 

69. Negligence — Contributory Negligence.— 
Contributory Negligence is no defense in an ac- 
tion for injuries from willful or wanton negli- 


gence.—Taxicab & Touring Car Co. v. Cabiness, 
Ala., 63 So. 774. 
70. Instructions.—Where the complaint 





charged wantonness and there was evidence to 
sustain such charge, the court erred in refus- 
ing to define “wantonness,” though it did not 
charge on wanton and willful injury.—Birming- 


ham Ry., Light & Power Co. v. Jackson, Ala., 
63 So. 782. 
va Licensee.—A landowner owes a tres- 





passer a duty, in respect to safety from a dan- 
gerous artificial condition of premises, to not 
injure him intentionally or wantonly.—City of 
Shawnee v. Cheek, Okla., 137 Pac. 724 

72. Res Ipsa Loquitur.—Under the doctrine 
of “res ipsa loquitur,” the circumstances of an 
accident become evidence of defendant’s negli- 
gence, but do not shift the burden of proof or 
exempt the plaintiff from the burden of proving, 
affirmatively, negligence, or circumstances, mak- 
ing negligence a legitimate inference.—Wetsell 
v. Reilly, 145 N. Y. Supp. 167. 

73._—Wantonness.—The words “wanton” and 
“willful, ” as applied to negligence toward a li- 
censee, do not necessarily imply any purpose- 
ful design to injure plaintiff, or any one, but 
are applicable to conduct which is reckless of 
the dangers that may ensue therefrom.— 
Strough v. Central R. Co. of New Jersey, C. C. 
A., 209 Fed. 23. 

74. Parent and Child—Custody.—In_ deter- 
mining the right to the custody of a child as 
between a parent and a third person who had 
adopted it, held that the wishes of the parent 
were subordinate to the moral, intellectual, and 
material welfare of the child.—Viereck v. Sulli- 
van, Wash., 137 Pac. 456. 

75. Principal and Agent—Architect.—An 
architect who draws plans for a building and 
supervises its construction for the owner has 
no authority to make contracts with a subcon- 
tractor binding the owner, unless the owner has 
conferred such authority.—Schanen-Blair Co. 
Marble & Granite Works y. Sisters of Charity 
of House of Providence, Wash., 137 Pac. 468. 

76. Proof of Agency.—Agency and the ex- 
tent of authority may be proved by testimony 
of the agent.—Whitcomb vy. Oller, Okla., 137 
Pac. 709 

77. Ratification.—A person, 
knowledge, accepts the benefits 
tion done by one assuming to be 
liable thereon the same as if authority 
had been previously given.—Whitcomb vy. 
Okla., 137 Pac. 709. 

78. Prinecfpal and Surety.—Consideration.— 
Where several persons gave their several notes 
to a bank as collateral for a pastdue debt, and 
then compromised by entering in solido into a 
suretyship on the return of their notes, the 
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suretyship was supported by a sufficient con- 
sideration.—Succession of Scullin, La., 63 So. 
858. 

79. Paid Surety.—A paid surety company 
can be relieved from its obligation of surety- 
ship only where a departure from the contract 
is shown to be a material variance.—Justice v. 
ae. State Surety Co., U. S. D. C., 209 Fed. 
105. 








80. Railroads—Negligence.—Where a railroad 
company authorizes a lumber company to use 
its tracks for a logging train, it must use 
every reasonable precaution for the safety of 
the logging company’s employes in charge of 
such train.—Strickland v. Louisiana Ry. & Nav. 
Co., La., 63 So. 888. 

81. Sales—Action.—For breach of an _ exe- 
cutory contract before title has passed, the 
seller cannot ordinarily recover on the contract 
price, but his right is limited to an action for 
damages.—Roswell Nursery Co. v. Mielenz, N. 
M., 187 ‘Pac. 579. 

82. Conditional Sale.—Contracts of condi- 
tional sale stand practically upon the same 
basis as chattel mortgages, and equitably the 
conditional vendee is the owner, and the vendor 
holds the property merely as security, though 
the legal title does not pass to the vendee until 
payment.—Ratchford v. Cayuga County Cold 
Storage & Warehouse Co., 145 N. Y. Supp. 83. 

3.——Defenses.—_In a manufacturer’s action 
on an open account for the price of goods sold, 
held no defense that some of the goods were 
not fully up to the grade represented by plain- 
tiff, where defendant accepted and resold such 
goods without objection.—Shultz Belting Co. v. 

Henderson [ron Works & Supply Co., La., 
63 So. 897. 

84. Time of Essence.—Where time of de- 
livery is of the essence of a.contract of sale, 
they buyer’s acceptance of the goods after the 
expiration of the time fixed is not a waiver of 
the right to recover for a breach of the con- 
tract on the seller’s part as to the time of de- 
livery.—Mohn v. New York & Pennsylvania 
Smokeless Coal Co., 145 N. Y. Supp. 116. 

85. Specifie Performance—Parties to Con- 
tract. —*¥ here the circumstances clearly show 
inequality of contracting parties, by reason of 
inexperience or lack of information as com- 
pared with the business qualities and informa- 
tion of the wther party, specific performance 
of a contract, based on manifestly inadequate 
consideration, will not be granted.—Gaskins v. 











Byrd, Fla., 63 So. 824. 
86. Remedy.—Where the vendor took notes 
for the deferred payments, andthe purchaser 


took possession, and the contract provided that, 
on the purchaser’s default, the vendor should 
keep any payments as liquidated damages, the 
vendor, in addition to suing upon the notes, 
coula enforce specific performance.—Shelton v. 
Wallace, Okla., 137 Pac. 694 

87. Trover and Conversion—Measure of Dam- 
ages.—The measure of damages for conversion 
is ordinarily their fair market value at the 
time and place of conversion, with lawful in- 
terest thereon, and for compensation for ex- 
penses in pursuit of the property; but the own- 
er can elect to take the highest fair market 
value of the property at any time between the 
conversion and verdict, without interest, to- 
gether with cost of pursuit.—First Nat. Bank 
v. Thompson, Okla., 137 Pac. 668. 

S88. Usury—Defined.—The elements of a usur- 
ious agreement are an unlawful intent, money 
or money’s.equivalent as the subject-matter, a 
loan or forbearance, an absolute agreement to 
repay an exaction for the use of the loan on 
something in excess of what is allowed by law, 
and the form of the transaction is immaterial. 
—Blaisdell vy. Steinfeld, Ariz., 137 Pac. 555. 

89. Waters and Water .Courses—Meander 
Lines.—Ordinarily, meander lines are not in- 
tended or recognized as boundary lines, but 
only as lines intended to indicate the sinuosi- 
ties of the stream.—Sartori v. Denny-Renton 
Clay & Coal Co., Wash., 137 Pac. 494. 

90. Wills—Revival— Where a_ subsequent 
will, in terms revoking all previous ones, is 
duly executed and published, an earlier will 
becomes of no effect, and it is not revived by 
the destruction or cancellation of the revoking 
instrument.—In re Wylie’s Will, 145 N. Y. Supp. 
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